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Nguyén tac ‘tu do cam két, thoa thuan’ — BLDS 2015

Picu 3. Cac nguyén tic co ban ciia phap luit dan su

2. Ca nhan, phap nhan xac 1ap, thuc hién, cham dut quyén, nghia vu dan sy
cua minh trén co so tu do, tu nguyen cam két, thoa thuan. Moi cam két, thoa
thuan khong vi pham dleu cam cua luat, khong tra1 dao duc xa ho1 ¢o hiu
luc thuc hién doi voi cac bén va phai duge chil thé khac ton trong.



Di€u kién co hi€u lyc cua giao dich dan su ﬁm LVN
BLDS 20 1 5 Project and Construction Law Specialists

Diéu 117. Dieu kién co hi€¢u luc cua giao dich dan sy
1. Giao dich dan su ¢6 hi¢u luc khi ¢ du cac di€u kién sau day:

a) Chu thé c6 ning luc phap luat dan sy, nang luc hanh vi dan su phu hop véi giao dich dan
sy duoc xac lap;

b) Chu thé tham gia giao dich dan sy hoan toan tu nguyén;

¢) Muc dich va nd1 dung cua giao dich dan sy khong vi pham diéu cAm cua luat, khong trai
dao dirc x3a hoi.

2. Hinh thtrc cua giao dich dan su la diéu kién co hiéu lyc cua giao dich dan su trong truong
hop luat c6 quy dinh.

Piéu 122. Giao dich dan sw vé hiéu

Giao dich dan sy khong ¢c6 mot trong cac diéu kién duoc quy dinh tai Piéu 117 cua B6 luat
nay thi vo hicu, tru truong hop Bo luat nay c6 quy dinh khac.
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G1ao dich dan sy vo hiéu — BLDS 2015

Piéu 123. Giao dich dan sy v6 hiéu do vi pham di€u cam cua luat, trai dao dirc xa hoi

Piéu 124. Giao dich dan sy vé hiéu do gia tao

Picu 125. Giao dich dan su vo hiéu do nguoi chua thanh nién, nguoi mat nang luc hanh vi
dan su, nguoi co kho khan trong nhan thirc, lam chu hanh vi, ngudi bi han ch€ nang luc
hanh vi dan su xac 1ap, thuc hién

Piéu 126. Giao dich dan su v6 hiéu do bi nham 1an
Piéu 127. Giao dich dan su vé hiéu do bi lira dbi, de doa, cudng €p

Piéu 128. Giao dich dan sy vo hi€u do nguot xac 1ap khong nhan thue va lam chu dugc
hanh vi cua minh

Piéu 129. Giao dich dan su vo hiéu do khong tuan thu quy dinh vé hinh thirc
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Giao dich dan su vo hi¢u do vi pham di€u cam
BLDS 2015

Dicu 123. Giao dich dan sy vo hi¢u do vi pham di€éu cam cua luat, trai dao dic
xa hoi

Giao dich dan su ¢6 muc dich, n6i dung vi pham diéu cam cua luat, trai dao dirc xa
ho1 thi vo hiéu.

Diéu cam cua luat la nhirng quy dinh cua luat khong cho phép chu thé thuc hién
nhirng hanh vi nhat dinh.
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Case study: giao dich ctia nguoi cu tra sir dung ngoai hoi

Picu 22 [Phap 1énh Ngoai hoi]. Quy dinh han ché sir dung ngoai hoi

Trén 1anh th6 Vi€t Nam, moi.giao dich, thanh toan, ni€m yét, quang cao, bao gia,
dinh gia, ghi gia trc_)rll(%lhqp dong, thoa thuan va cac hinh thire twong ty khac cua
nguo1 cu tra, nguol khong cu tra khong dugc thuc hién bang ngoait hoi, trur cac
troeong hop duoc phép theo quy dinh cua Ngan hang Nha nudc Viet Nam.

Ban an s6 913/2019/KDTM-PT: ghi gia trong hop dong bang USD va thanh toan
bang VND, hop dong c6 hicu luc.

Ban 4n s6 413/2020/DS-PT; ghi,gia trong hQB dong va thanh toan bang USD, hop
dong vo hiéu do vi pham di€u cam cua luat (Di1€u 123 BLDS 2015), cu thé vi pham

Diéu 3 Thong tu 32/2013/TT-NHNN.
Nghi quyét s6 04/2003/NQ-HPTP cia HDTP TANDTC
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Case study: giao dich khai thap gia mua ban dé tron thué

* VO hi¢u do gia tao
* V0 hiéu do vi pham di€u cam cua luat

* Vi pham hanh chinh va chiu cac ché tai lién quan nhung giao dich van c¢6 hiéu luc
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Cac mo hinh ‘illegality in the law of contract’ da khao sat

e Common law
e DCFR
* BGB
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Cac mo hinh ‘illegality in the law of contract’ da khao sat
Cdch tiép cin ciia common law: danh gia ‘enforceablity’ cta claims, khong xem
x¢t hieu luc giao dich

« Tir goc d6 hoc thuyét: cau chuyén 2 doan taw’

* Tur goc d6 cac yéu cau doi voi bai “test’: tinh 1 rang (certainty) va c6 thé dy doan
(predictability)

e Tu goc do thuc tién xét xur cua toa an
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Cac mo hinh ‘illegality in the law of contract’ da khao sat

Cdch tiép cin ciia DCFR: toa 4n xem xét hiéu luc giao dich, tui nhién toa an co

quyén tuyen giao dich ‘vo hi€u’ trong truong hop luat nd1 dung khong quy dinh

e Tur gbc do to chirc nha nudc: toa an ¢ chic niang xét x\r (giai thich va ap dung
phap luat), chirc nang ‘1ap phap’ cua toa an?

* Tur goc do bao vé qu ép dan su: vo hi€u c6 phai la mot cl}é tai? toa an co duoc
quyen ap dung mot ché ta1 khong dugc quy dinh trong luat ng1 dung?

* Tur goc d6 cac yéu cau doi voi bai “test’: tinh 1 rang (certainty) va c6 thé du doan
(predictability)
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Cac mo hinh ‘1llegality’ da khao sat

Cach tiép cdn cua BGB: (1) toa an chi giai thich va ap dung ﬁhép luat, (i1) toa an
C%i tuyén giao dich ‘vo hi€u’ n€u luat no1 dung quy dinh cu thé hoac duoc gidi thich
nhu vay

Section 134 Statutory prohibition

A legal transaction that violates a statutory prohibition 1s void, unless the statute
leads to a different conclusion.

* Tur goc do to chirc nha nudce: toa an ¢6 chirc nang xét xur (giai thich va ap dung
phap luat), chirc nang ‘1ap phap’ cua toa an?
— “Citizens are entitled to regulate their conduct according to what a statute has

said, rather than by what 1t was meant to say". [Lord Simon of Glaisdale in
Stock v Frank Jones (Tipton) Ltd: HL 1978]V

— Textualism
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G1ao dich dan sy vo hi¢u do vi pham di€éu cam cua luat
theo cach ti€p can cua BGB

Dieu 123. Giao dich dan sy vo hi€u do vi pham di€u cam cua luat, trai dao dirc
xa hol
Giao dich dan su e6-mue-dich; ré+-dung vi pham di€u cam cua luat, thi hiéu lyc cpa

glaoldich sé duoc xac dinh theo nhitng quy dinh tai, hoac ¢6 lién quan téi, di€u cam
cua luat.

Diéu cam cua luat la nhirng quy dinh cua luat khong cho phép chu thé thuc hién
nhirng hanh vi nhat dinh.
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Hi¢u luc cua thoa thuan ‘boi thudng dinh trude’ theo
cach tiép can cia BGB

»Pé xac dinh hiéu luc cta thoa thuan BTDT theo cach tiép can cua BGB, can tra
161 2 cau hot:
= Thir nhat luét Viét Nam, cu thé 1a Bicu 302 LTM c6 phai la mot ‘dleu cam cia

luat>? tic 1a Diéu 302 LTM khong cho phép cac bén thoa thuan vé boi thuong
khéc voi quy dinh tai diéu khoan nay (quy dinh bat budc?).

* Thir hai, Diéu 302 LTM (va nhu:ng quy dinh cua luat co lién quan) quy dinh
nhu thé nao d6i véi ‘hi€u lyc cua mot giao dich dan sy trong trueong hop giao
dich d6 vi pham Diéu 302 LTM?
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Quy dinh bat budc (mandatory rules) va quy dinh mac ditugs s s
(default rules)

Nguyén tic Twong xirng (Principle of Proportionality)
TREATY ESTABLISHING A CONSTUTION FOR EUROPE
TITLE III UNION COMPETENCES

Article I-11 Fundamental principles

1. The limits of Union competences are governed by the principle of conferral. The use of Union
competences is governed by the principles of subsidiarity and proportionality.

4. Under the principle of proportionality, the content and form of Union action shall not exceed what is
necessary to achieve the objectives of the Constitution.

Article II-112 Scope and interpretation of rights and principles

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for
by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality,
limitations may be made only if they are necessary and genuinely meet objectives of general interest
recognised by the Union or the need to protect the rights and freedoms of others.
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Nguyén tac Tuong xting (Principle of Proportionality)

»Khi nao thi nha nude ¢ thé ‘han ché quyén (legltlmate and proper purpose): viéc
han ché phai phuc vu muc dich hop phap, chinh dang va d quan trong.

>Nha nudc phai ‘han ché quyén’ nhu thé nao?

" Phu hop (sultablhty — rational connectlon) bién phap han ché phai c6 lién két
mat thlet v6i 1oi ich can bao vé;

= Can thiét (neccesity): phai lua chon bién phap it anh hudng nhat téi quyén tu
do c6 lién quan; va

* Tuong xurng (proportlonahty stricto sensu or balancmg) dam bao su tuong xung
glu:a tac dong cua bién phap han ché va lgi ich can bao v€ (lg1 ich tir vi€c han ché
quyén phai 1én hon thiét hai gay ra cho quyén tu do c6 lién quan)
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Case study vé hiéu luc ctia thoa thuan BTDT theo luat
Viét Nam — tir goc nhin Nguyén tac Tuong xting

Diéu 302. Boi thuwong thiét hai

1. Boi thuong thi€t hai la vi€c bén vi pham boi thuong nhirng ton that do hanh vi vi
pham hop dong gy ra cho bén bi vi pham.

2. Gia trj boi thuong thiét hai bao gom gié trj ton that thyc t€, tryc ti€p ma bén bi vi
pham phai chiu do bén vi pham gay ra va khoan lo1 truc ti€p ma bén bi vi pham
dang 1€ dugc huong néu khong c6 hanh vi vi pham.
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Hiéu luc cua thoa thuan BTDT theo luat Anh
Burrows, Restatement of the English Law of Contract (2016)

23 Agreed damages, penalties and forfeiture

(1) The parties may include a term in the contract by which a stipulated sum is
agreed to be the damages payable in the event of breach.

(2) But the agreed damages will be payable (as ‘liquidated damages’) instead of
damages assessed by the court only if the stipulated sum is not a penalty (which is
unenforceable).

(3) The stipulated sum 1s not a penalty if, judged at the time of the making of the
contract, it 1s not out of all proportion to a legitimate interest of the claimant in the
performance of the contract (so that, in particular, a genuine pre-estimate of the
claimant’s loss from the breach 1s not a penalty).
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Hiéu luc cua thoa thuan BTDT theo DCFR
III. — 3:710: Stipulated payment for non-performance

(1) Where the terms regulating an obligation provide that a debtor who fails to
perform the obligation is to pay a specified sum to the creditor for such non-
performance, the creditor 1s entitled to that sum irrespective of the actual loss.

(2) However, despite any provision to the contrary, the sum so specified in a
contract or other juridical act may be reduced to a reasonable amount where it is
grossly excessive in relation to the loss resulting from the non-performance and the
other circumstances.
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Hiéu luc cua thoa thuan BTDT theo PECL
Article 9:509: Agreed Payment for Non-performance

(1) Where the contract provides that a party who fails to perform is to pay a
specified sum to the aggrieved party for such non-performance, the aggrieved party
shall be awarded that sum irrespective of its actual loss.

(2) However, despite any agreement to the contrary the specified sum may be
reduced to a reasonable amount where it 1s grossly excessive in relation to the loss
resulting from the non-performance and the other circumstances.
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Phan bi¢t QDBB (mandatory rules) va quy dinh mac dinh
(default rules) theo DCFR
II. — 1:102: Party autonomy

(1) Parties are free to make a contract or other juridical act and to determine its
contents, subject to the rules on good faith and fair dealing and any other applicable
mandatory rules.

(2) Parties ma¥l exclude the application of any of the following rules relating to
contracts or other juridical acts, or the rights and obligations arising from them, or
derogate from or vary their effects, except as otherwise provided.

3) A provision to the effect that parties may not exclude the application of a rule or
erp%late from or vary its effects does not prevent a party from waiving a right
which has already arisen and of which that party 1s aware.
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Phan bi¢t QDBB (mandatory rules) va quy dinh mac dinh
(default rules) theo DCFR

Section 4: Unfair terms
I1.-9:401: Mandatory nature of following provisions

The parties may not exclude the application of the provisions in this Section
or derogate from or vary their effects.
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Quy dinh bat budc (mandatory rules) va quy dinh mic
dinh (default rules) theo DCFR

III. — 1:103: Good faith and fair dealing

(1) A person has a duty to act in accordance with good faith and fair dealing in
performing an obligation, in exercising a right to performance, in pursuing or
defending a remedy for non-performance, or in exercising a right to terminate an
obligation or contractual relationship.

(2) The duty may not be excluded or limited by contract.

(3) Breach of the duty does not give rise directly to the remedies for
nonperformance of an obligation but may preclude the person in breach from
exercising or relying on a right, remedy or defence which that person would
otherwise have.



G LVN

Project and Construction Law Specialists

Hi¢u luc cua thoa thuan ‘boi thudng dinh trude’ theo
cach tiép can cia BGB
Vén dé thir hai:

Diéu 302 LTM (va nhu’ng quy dinh cia luat ¢ lién quan) quy dinh nhu thé
nao doi voi hi€u Iyc cua mot giao dich dan sy trong trudng hop giao dich do
vi pham Diéu 302 LTM?



G LVN

Project and Construction Law Specialists

Nguyén tac giai thich luat theo Luat BHVBQPPL

Dicu 158. Cac truong hop va nguyén tac giai thich Hién phap, luét, phap
1énh

2. Viéc giai thich Hién phap, luat, phap 1énh phai bao dam cac nguyén tac
sau day:

a) Pung vo1 tinh than, muc dich, yeu cau, quan diém chi dao ban hanh Hién
phap, luat, phap 1énh;

b) Phu hop vd1 nd1 dung, ngdn ngir cua Hién phap, luat, phap 1énh;

¢) Khong duoc stra do6i, bo sung hodc dit ra quy dinh méi.
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Nguyén tac giai thich luat dugc toa an Ptrc ap dung
* the literal meaning of the words or of the grammatical structure of a sentence,
* the legislative history,

* the systematic context i.e, the position of the norm in question within the entire
legal order is considered (eg, is it a norm of private law? How is the term in
question used elsewhere in the statute?) and

* the design, or purpose, of a legal rule.

[REINHARD ZIMMERMANN, Statuta Sunt Stricte Interpretanda — Statues and the
Common Law: A Continential Perspective]
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Nguyén tac giai thich luat trong common law
Statuta Sunt Stricte Interpretanda - Principle of Legality

"All statutes contrary to the common law . . . are to be interpreted strictly
and have to be accepted in the most exact manner as they stand, and speak".

"Statutes which repeal the [common] law, have to be interpreted most
strictly, and cannot be extended to cases which are not expressed in them.”

[REINHARD ZIMMERMANN, Statuta Sunt Stricte Interpretanda — Statues
and the Common Law: A Continential Perspective]
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Statuta Sunt Stricte Interpretanda
Principle of Legality

Traditionally, the idea that only clear statutory words could oust or limit common-
law norms was applied to protect vested rights, specifically private law rights in
land, liberty and physical integrity.

The interpretative requirement that clear words are required to authorise rights-
infringements has synergies with the analytical structure of private law actions; so
the principle had natural application. If an official enters one’s land, the official
must demonstrate lawful authority. Because lawful justification is a defence it is
construed narrowly, requiring clear authority to invade rights.

The classical formulation of the principle holds: if Parliament wishes to infringe
basic common-law norms it must do so by express statutory words or necessary
implication.

[JASON N.E. VARUHAS, THE PRINCIPLE OF LEGALITY]
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Statuta Sunt Stricte Interpretanda
Principle of Legality

A power conferred by Parliament in general terms 1s not to be taken to
authorise the doing of acts by the donee of the power which adversely affect
the legal rights of the citizen or the basic principles on which the law of the
United Kingdom 1s based unless the statute conferring the power makes it
clear that such was the intention of Parliament. R. v Secretary of State for
the Home Department, ex parte Pierson [1998] A.C. 539, 575. And see AXA
v Lord Advocate [2011] UKSC 46, at [152].
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Takeaways
 BO sung bai test d€ xac dinh: (i) treong hop hop dong vi pham luéat bi vo hiéu va
(ii) treong hop hop dong vi pham luat nhung khong vo hiéu

* B0 sung quy dinh dé xac dinh ‘diéu cAm ctia luat’, hay chinh la dé phan biét
‘quy dinh bat budc’ va ‘quy dinh méic dinh’

- Ap dung nguyen tac g1a1 thich luat theo hudéng coi mot quy dinh la ‘quy dinh
mac dinh’ trir khi d4p ting Nguyén tac tuong xting’



Thank you very much!
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