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NO1 dung thao luan

>Gi6i thiéu Ban an s6 08/2017/KDTM-PT ngay 08/12/2017 cua Toa an
Nhan dan tinh Tay Ninh

» G161 thi¢u Quyet dinh giam doc tham s6 15/2016/KDTM-GDPT ngay
07/09/2016 ctia Toa an Nhan dan Toi cao

» (161 thiu tranh chap gitra Cong ty TNHH Yén Sao Sai Gon (Yén Sao)
v6i Cong ty Co phan Yén Viét (Yén Viér)

>Binh luin vé boi thudng dinh trudc (BTPT) nhin tir ba ban an/vu viéc
néu trén
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Ban an s6 08/2017/KDTM-PT ngay 08/12/2017 ctia Toa an
Nhan dan tinh Tay Ninh
>Cong ty N ky hop dong ban mu cao su cho Cong ty T

» Cong ty N vi pham nghia vu giao hang (khong giao dung, da hang cho Cong ty T
nhu hop dong da ky)

»Cong ty T phai mua hang ¢ noi khac voi gia cao hon
>Cong ty T yéu cau Cong ty N boi thudng thiét hai

>Diéu VI cta cac hop dong mua ban ghi “néu mét bén don phwong tw lam sai hop
dong gdy thiét hai cho ben kia thi phdi chiu boi thwong 8% tong gia tri hop dong

>Cong ty N cho rang muc boi thuong ma hai bén thoa thuan trong hop dong 1a 8%
tong gia tr1 hop dong nén Cong ty N chi dong by boi thuong cho Cong ty T
v6i muc 8% gia tri thlet hai khong bao gom ca thué GTGT.
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Nhan dinh s6 [7] tai ban an 08/2017/KDTM-PT

> Xét thay, diéu VI cua cac hop dong 1a khong dung véi quy dinh cua phap luét va
khong r6 rang, cu the thyc t€ hai bén thoa thuén mirc phat hop dong nhu:ng lai ghi
boi thuong 1a gay nham lan nén diéu khoan nay vo hi¢u. Do v6 hi¢u va Cong ty T
cling khong yéu cau xem xét d6i voi viée phat hop dong nén Toa an cap so tham
khong xem xét no1 dung nay la co can cu.

»Theo quy dinh tai Dleu 302 LTM nam 2005 thi viéc boi thuong thiét hai dugc thé
hién boi gia tri ton that thyc té, truc tlep ma bén bi vi pham phai chiu do bén vi
pham giy ra va khoan loi truc tiép ma bén bi vi pham 1€ ra dugc hu:ong Mirc boi
thuong chi duoc xac dinh sau khi ¢ vi pham hop dong, cho nén Viéc boi thu:ong
thiét hai (néu co) khong thé biét trudc dé thoa thuan trong hop dong ma chi ¢6 thé
xéac dinh khi c6 viéc vi pham, c6 16i ctia bén vi pham va thiét hai thyuc té ctia bén bi
vi pham.


https://congbobanan.toaan.gov.vn/2ta58433t1cvn/chi-tiet-ban-an
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Quyét dinh glam doc tham so6 15/2016/KDTM-GDT ngay
07/09/2016 ctia Toa 4n Nhan dan Toi cao

>Cong ty A (nha thau phu) ky hop dong thau phu véi Cong ty B (nha thau
chinh).

»Cong ty A hoan thanh go1 thau chdm hon so véi thoa thuén tai hop dong
thau phu.

»Khoan 8.7 ctia hop dong thau phu quy dinh: “Neu nha thau khéng tuan thu
khoan 8.2 (thoi gian hoan thanh), thi nha thau theo khoan 2.5 (khiéu nai
ciia chu dau tu’) se phal chi trd cho chi dau tw doi véi nhitng thiét hai do
[0i nay gdy ra..

>Cong ty B yéu cau Cong ty A phai tra 5% gia tri hop dong do cham hoan thanh
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Nhan dinh tai Quyét dinh giam doc tham s615/2016/KDTM-GDT

»Vé tién phat hop dong 5%: [...]

»Mat khac, toa an cap SO tham va Toa an cap phuc tham chua xem x¢ét, danh
gia lam 16 tinh dén thoi diém ngay 31/8/2009 (ngay Chu dau tu va Quan 1y
du 4n yéu cau Cong ty A phai hoan thanh cong trinh), Cong ty A da thyuc
hién dugc bao nhi€u phan tram khoi luong, gia tr1 cong vigée, Cong ty A
con phai thuc hién la bao nhi€u d¢€ c6 co so xac dinh gia tr1 hop dong b1 vi
pham ma da budc Cong ty A phai chiu phat 5% gi4 tr1 toan by hop dong la
khong dung.


https://anle.toaan.gov.vn/webcenter/portal/anle/chitietnguonanle?dDocName=TAND096971

GLVN

Tranh chap gitra Cty Yén Sao voi1 Cty Yén Viét

>10/2010, Cty Yén Viét (bén giao dai 1y) ky hop dong dai 1y phan phdi doc quyen
vt Cty Yén Sao (dai 1y phan phoéi). Hop dong khong dé ngay va khong xac dinh
duogc ngay ky.

>Dleu 1: Cty Yen Viet khong duoc ban hang truc tiép tai dia ban Cty Yén Sao cé
quyén phan phoi doc quyén.

>Diéu 11: “Bén nao vi pham cdc cam ket trong hop dong thi bén vi pham phai chiu
trach nhiém boi thwong cho bén kia sé tién la 10,000,000,000 dong”.

»Trong qua trinh thyc hién hop dong, Cty Yén Vi€t da ban hang truc tiép trén dia
ban Cty Yén Sao c6 quyén phan phdi doc quyén.

>Cty Yén Sao khoi kién yéu cau doi boi thuong.
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Tranh chap gitta Cty Yén Sao véi Cty Yén Viét

>Toa so tham cho rang Cty Yén Viét vi pham hop dong va budc Cty Yén Viét boi
thuong cho Cty Yén Sao 4 ti dong.

»>Toa phiic tham nhan dinh hop dong khong ghi ngay nén tuyén hop dong vo hiéu
va chap nhan yéu cau cua Cty Yén Viét (yéu cau cham dut hiéu luc cua hop
dong).

»VKSND Cép cao tai TP.HCM d3 c6 khang nghi dé nghi giam d6c tham vy an:
“Xét thdy thod thuan ciia cdc bén hodan toan tu nguyén, khong vi pham dieu cam
cua phap ludt, phit hop véi déic thit hop dong déc quyen .... Toa dan so tham xdc
dinh Cty Yén Viét vi pham hop dong la co can cur, nhung chz buéc Cty Yen Viét
boi thirong cho Cty Yén sao 4 ty dong la khong co co so, can budc Cty Yén Viét
boi terO’n cho Cty Yén Sao 10 ty dbng moi dung theo thoa thudn h()’ dong. Toa
an phuc tham khong chap nhdn yéu cau nay cia Cty Yén Sdo la khong dung phap
luat
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Tranh chap gitta Cty Yén Sao véi Cty Yén Viét

»TAND Cép cao tai TP.HCM da Ché}fl nhén khang nghi ctia VKSND Cép cao tai
TP.HCM va huy ca hai ban an so, phuc tham dé xu so tham lai theo quy dinh.

>§12u%<]ét dinh khang nghi giam doc tham s6 11/2020/KN-KDTM n%%y 9/6/2020 cua

ANDTC. “Theo Q%tyet dinh khgng nghi giam doc tham, TANDI'C cho rgng viéc
Cong ty co phan Yen Vigt phai bai thuong thiét hai cho Cong ty TNHH Yén Sao
Sai Gon dva trén mwrc gn dinh boi thwb’n% thiet hai quy dinh tron% hop dOA’Z?g theo .
ban an so tham va quyét dinh giam doc tham la khong phu hop., Thiet hai dwoc boi
thwong phai dugc tinh toan dwa trén thi¢t hai thuc te va tryc tiép theo quy dinh
cua Luat TM nam 2005.” (xin xem duong link dudi day)


https://plo.vn/phap-luat/doi-boi-thuong-10-ti-tu-vi-pham-hop-dong-doc-quyen-886897.html
http://vksbinhphuoc.gov.vn/archives/down/Thong-bao-rut-KN-so-20-tb-vc3-v4-ve-cac-ban-an-KDTM-LD-Pha-san-TP-Ho-Chi-Minh-817/
http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210741
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Binh luan vé BTDT nhin tir ba ban an/vu viéc néu trén

» BTDT s€ khong dugc xem xét nhu mot ‘ché tai khdc do cac bén thod thudn’ theo quy
dinh ta1 Biéu 292.7 cua LTM.

» BTDT s€ dugc xem xét dua trén cac quy dinh li€n quan dén ché tai ‘phat vi pham’ va ché
tai ‘boi thuwong thiét hai’.

> BTDT sé& khong duoc coi 1a boi thuong thiét hai theo PL Viét Nam véi nhitng 1y do sau:

= Viéc boi thuong thiét hai dugc thé hién boi gia tri ton that thye té, truc tiép ma bén bj
vi pham phai chiu do bén vi pham gay ra va khoan loi truc tlep ma bén bi vi pham I€ ra
dugc huong. Muc boi thuong chi duge xac dinh sau khi ¢6 vi pham hop dong, cho nén
viéc boi thu:0’ng thi¢t hai (neu co) khong thé biét trude dé thoa thuan trong hop dong
ma chi cd thé xac dinh khi ¢6 viéc vi pham, ¢0 16i ctia bén vi pham va thiét hai thuc té
ctia bén bi vi pham (ban an so 08/2017/KDTM-PT ngay 08/12/2017 cua Toa 4n Nhan
dan tinh Tay Ninh).

= Thiét hai dugc bdi thuong phai dugc tinh toan dua trén thiét hai thuc té va truc tlép

theo quy dinh cua LTM 2005 (TANDTC trong tranh chap gitta Cty Yén Sao véi Cty
Yén Viét).
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Binh luan vé BTDT nhin tr ba ban an/vu viéc néu trén

»Thoa thuan vé BTDT sé& dugc xem xét nhu 13 thoa thuan vé phat vi pham.
Trén co so do:

= Néu cac bén c6 thoa thuan vé BTDT dudi tén g01 14 ‘boi tthO’ng thiét
har’, thoa thuan nay co thé bi xem 1a nhim 14n cua cac bén va do d6 vo
hleu (ban an s6 08/2017/KDTM-PT ngay 08/12/2017 cua Toa 4n Nhan
dan tinh Tay N1nh)

= Thoa thuan vé BTDT phai tuan thu quy dinh vé phat hop dong trong
LTM [cu thé, muc phat khéng dugc qua 8% gla tr1 phan ngh1a vu hO’p
dong bi vi pham] néu khong s& khong duoc cong nhan (ban an so
15/2016/KDTM-GPBT ngay 07/09/2016 cia TANDTC).



e

Al e i " inate ke

Xin chan thanh cam on!

<
T e e W o St e i T e s it e i i il el . il







